endency of the physician to use the pharmaceutical company's drugs; (4) [e]ffect of managed care formularies on the ability of the physician to prescribe a drug; (5) . . . adoption sequence of the physician (that is, how readily the physician adopts new drugs in place of older, established treatments); (6) . . . tendency of the physician to use a wide palette of drugs; and (7) [i] nfluence that physicians have on their colleagues. 21 Despite this aggressive targeting, physicians' average total time spent with detailers is not staggeringly high; on average, physicians usually spend less than one minute with each pharmaceutical representative per visit. 22 This suggests that a significant number of detailers are sent away without seeing physicians for anything more than a cursory hello. Anecdotal evidence supports this conclusion. 23 Because of the often hasty nature of these meetings, pharmaceutical representatives regularly leave reminders such as "notepads, pens, rulers, and other useful 'freebies' engraved with the logo of the drug company and the product's name" to enhance a new drug's name recognition. 24 Detailers also leave drug samples with the physician. 25 This "sampling" is frequently "considered a paradigmatic example of pharmaceutical promotions," and because of the substantial expenditures involved in the distribution of samples to medical providers, this practice "has been studied extensively." (Nov. 12, 2007) . 24. Fisher, supra note 13, at 210. Other "freebies" received by physicians include: golf balls with a company or drug logo, rulers, pens, pencils, note pads, mugs, glasses, cups, hats, caps, shirts, magnets, towels, tie tacks, clipboards, a large variety of anatomic models, games, puzzles, socks, visors, packages of candy, gum, popcorn, tickets to shows, dinners, weekend getaways, golf fees, tennis balls, and cash. But not all meetings between physicians and detailers are that hurried.
"Detailers frequently treat doctors[, including] hospital residents, to lunches or dinners" to discuss the company's products. 28 Lunches supplied by drug representatives were highlighted in a very skeptical August 4, 2006 editorial in the New York Times:
At a four-story medical building in New Hyde Park on Long Island, steaming containers of Chinese food and trays of gourmet sandwiches were delivered to receptive medical practices, courtesy of various drug companies. Sometimes morning pastries and coffee were on the menu as well.
. . . Merck was happy to pay $258 to provide Chinese food to the 20 or more doctors and employees of a pulmonary practice so that its sales representatives could tout the virtues of an osteoporosis drug and an asthma treatment in a relaxed setting. Nationwide, such lunches are believed to cost the pharmaceutical industry hundreds of millions of dollars a year, a marketing cost the companies are happy to absorb in hopes of bolstering sales of high-priced prescription drugs. 29 One commentator added that "companies also conduct dinner-lecture programs in which physicians enjoy a meal (typically in a fine restaurant) while listening to a . . . lecture on a medical condition that the sponsor's medication is intended to treat." 30 Pharmaceutical companies apparently have found that their detailers are more likely to be able to get in a few words about their product if they come bearing food.
Pharmaceutical companies also hire physicians to do some of their promotional work by joining a detailer on office visits, by giving lectures to groups of physicians, or by participating in clinical research studies. In a recent article, Dr. Daniel Carlat, a psychiatrist in Massachusetts, recounted his experience as a physician lecturer for Wyeth Pharmaceuticals, the producer of Effexor XR, a drug to treat depression. 31 In 2001, he was "flown to New York for a 'faculty-27. Fisher, supra note 13, at 231 (citing French, supra note 26, at 588). A rebuttal to this assertion is considered later in this Article. Quasi-Gifts, and Patient-Directed Gifts, 3 AM. J. BIOETHICS 56, 56-57 (Summer 2003) .
31 . Daniel Carlat, Dr. Drug Rep, N.Y. TIMES, Nov. 25, 2007, Section 6 (Magazine) , at 64; see also Jacob Goldstein, How Drug Industry Money Affected a Psychiatrist's Judgment, WALL ST. J., Nov. 26, 2007 , http://blogs.wsj.com/health/2007 /11/26/how-drug-industry-money-affected-a-09.0_HAFEMEISTER FINAL 3/7/2009 
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BEWARE THOSE BEARING GIFTS 497 development program' [and] . . . 'pampered in a Midtown hotel for two nights'" to educate him about the product. 32 He was subsequently paid between $500 and $750 for a one-hour "Lunch and Learn" in which he spoke at local doctors' offices about Effexor. 33 In one year of speaking to doctors on behalf of Wyeth, he made approximately $30,000 in supplementary income. 34 He recognized that he persuaded many physicians to prescribe Effexor, and posited that his lectures may have contributed to "faulty medical decision making" or led doctors "to make inappropriate drug choices" that may have made "their patients suffer needlessly" from Effexor's poorly published, but significant withdrawal symptoms. 35 Accounts similar to those of Dr. Carlat have been provided by others.
36
Pharmaceutical companies also supply large levels of funding for clinical research. Nearly seventy-five percent of all funding for clinical trials in the United States comes from corporate sponsors.
37
"Increasingly, clinicians are invited . . . to participate in clinical trials of newly developed drugs, . . . often [by] enrolling their own patients as subjects." 38 The sponsor of the research hires physicians to conduct at least a portion of the clinical trial. These doctors may have an academic affiliation or be clinicians associated with non-academic hospitals or in private practice. "Doctors are often paid to recruit patients to [these] clinical trials," usually on a per-patient basis. 39 In Britain, payments have been up to thousands of pounds per patient who completes the clinical trial. 40 It has been noted that a " [w] ell organised British general practice[] can earn an extra ₤15,000 annually for three hours' work a psychiatrists-judgment/.
32. Carlat, supra note 31, at 64. 33. Id. 34. Id. at 69. 35. Id. 36. Is Your Doctor Tied to Drug Makers?, supra note 1, at A18 ("[O] ne drug company invited doctors to a weekend training session in Orlando, Fla., to learn how to give marketing lectures to other doctors for an asthma medicine. The enticement was free airfare, a rental car and hotel room, plus a $2,700 stipend.").
37. Sameer S. Chopra, Industry Funding of Clinical Trials: Benefit or Bias?, 290 JAMA 113, 113 (2003) Pharmaceutical companies also regularly sponsor Continuing Medical Education (CME) programs, a certain number of which physicians are mandated to attend to maintain their licensure. 43 The industry provides "a substantial proportion of the several billion dollars spent on CME annually," allowing industry to influence nearly every aspect of the CME programming. 44 This may include organizing and advertising the event; preparing teaching slides and curriculum materials; compiling lists of possible speakers, who may also be recipients of funding for clinical research supplied by the pharmaceutical company; subsidizing the attendance of practitioners, medical students, residents, and fellows; and providing free meals and other amenities for attendees at these programs. 45 CARE 209, 209-37 (1996); Mildred K. Cho & Lisa A. Bero, The Quality of Drug Studies Published in Symposium Proceedings, 124 ANNALS INTERNAL MED. 485, 485-89 (1996); David Blumenthal et al., Withholding Research Results in Academic Life Science, 277 JAMA 1224 , 1224 -28 (1997 
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are prepared by the pharmaceutical company, and physicians are paid honoraria to lecture at CME events or other speaking engagements with an implicit understanding that the physician will mention the sponsoring company's product.
47
And finally, pharmaceutical companies have been known to provide physicians "payment for attending meetings of specious advisory boards at which little advising by physicians, and a great deal of marketing to physicians, occurs."
48 "Physicians might be further enticed to attend [these meetings] with the promise of a gift check to be used for 'professional or practice-related' activities." 49 Pharmaceutical companies and physicians have been encouraged through their respective codes of practice to make these connections at least partially public.
50
Conference speakers and authors of research papers are required to note any potential conflict of interest, including the receipt of funding from a pharmaceutical company.
51
However, the amount and frequency of payment are not necessarily revealed. As a result, the disclosures made may be limited and relatively perfunctory.
52
Rarely is there an explicit quid pro quo for this funding, but implied ones abound. 53 When funding or "educational grants" are provided for lavish trips to golf and ski resorts, cocktail parties, office holiday parties, and travel, the pharmaceutical manufacturers' goal is relatively obvious. These are rewards for writing large numbers of prescriptions. And, for example, as soon as Dr. Carlat, the physician being sponsored by Wyeth, began to give less enthusiastic presentations about Effexor, the pharmaceutical company became much less enthusiastic about him. He wrote: the "manager's message couldn't [have been] clearer: I was being paid to enthusiastically endorse their drug. Once I stopped doing that, I was of little value to them, no matter how much 'medical education' I 47. Fisher, supra note 13, Because he no longer gave glowing recommendations about the drug, the opportunities for monetary rewards ceased.
Pharmaceutical companies have developed numerous ways to try to influence physicians in their prescribing habits, including detailing, freebies, samples, meals, trips, as well as payments for training presentations, speeches, and continuing medical education programs. Nearly every practicing physician is exposed to at least one or more, if not all of these marketing techniques.
55 Although the effects of these practices on physician behavior have already been implied, the next section will discuss the direct impact these marketing practices have on medical care.
III. THE EFFECTS OF PHARMACEUTICAL MARKETING ON PATIENT CARE
It should be acknowledged that benefits, beyond increasing the revenue of pharmaceutical companies, can flow from pharmaceutical marketing. Some studies have uncovered "a positive [correlation] between high promotional spending" and the entry of new companies and drugs into the market, with the marketing efforts enhancing competition within the industry.
56
In addition, advertising by pharmaceutical companies in medical journals has decreased the price of journal subscriptions. 57 Marketing also generates necessary income to fund research and development on new drugs. 58 As explained by one commentator:
Pharmaceutical [research and development] is a tedious process, requiring extensive expenditures of time and money, yet uncovering very few successful products. Therefore, when a company develops what seems to be an innovative chemical compound with unique therapeutic applications, it must recoup enough of its costs to pay for its numerous and expensive failed attempts. Moreover, a company with a new product must recoup these costs during the seventeen or eighteen years of the patent term, before the generic drug makers assume their 54. Carlat, supra note 31, at 69. 55. Because CME is mandatory for physicians to maintain their license, it would be very surprising if any physician could completely cut off his or her exposure to pharmaceutical marketing.
56 portion of the market. At the same time, producers run the risk that another manufacturer will create a more effective patentable product for the same illness. This entire process has an extremely short fuse, and the need for companies to expend large sums for rapid-fire marketing is obvious.
59
Pharmaceutical marketing also allows physicians to learn about the newest approaches and drugs on the market. For medications to be able to help patients, physicians must learn about their availability. 60 It is both expensive to communicate this information to physicians, and expensive (in terms of lost time) for physicians to absorb the information.
61 Pharmaceutical companies may be in the best position to bear the costs of transmitting this information and should be able to play a pivotal role in this dissemination.
62
Furthermore, traditionally, a pharmaceutical manufacturer must warn the physician of the side effects and other risks of their prescription drugs. 63 Marketing drugs, especially through detailers or lectures, gives companies the opportunity to do this, although in practice the conversations between detailers or lecturers and physicians may not fully or even adequately supply the needed information. 67. Calabro, supra note 4, at 2257 ("Pharmaceutical companies are exerting increasing pressure on physicians' prescription patterns through various means, including providing gifts and other benefits for brand loyalty.").
68. See, e.g., id. at 2259 ("[Marketing undermines ] the ability of the physician to make independent determinations concerning the patient's well-being and to function as a learned intermediary."); Jason Dana & George Loewenstein, A Social Science Perspective on Gifts to Physicians from Industry, 290 JAMA 252, 252 (2003) ; Fisher, supra note 13, at 213 (Freebies "taint the prescribing process and prevent doctors from making objective assessments of the optimal prescribing choices for their patients."); Kapp, supra note 4, at 249-50 (" [T] here is substantial social science evidence that the subtle, frequently unconscious influence of drug company gifts on physician prescribing behavior may be quite real and powerful. . . . [I]t appears that the size of the gift does not determine the response; in other words, even gifts of negligible financial value can influence the behavior of the recipient in ways that the recipient does not realize."); Jerome P. Kassirer, Financial Indigestion, 284 JAMA 2156 , 2156 to attend symposia sponsored by a pharmaceutical company" on the prescribing patterns of physicians. 69 The study tracked the pharmacies' "usage reports for two drugs before and after the symposia."
70 Despite the physicians asserting that the symposia would not alter their prescribing patterns, a sizable increase in the prescribing pattern of both drugs occurred following the symposia, which was "significantly different from the national usage patterns of the two drugs by hospitals [and other] major medical centers over the same period of time." 71 Pharmaceutical marketing has also affected the total number of prescriptions written. Instead of opting for "less risky or expensive approaches" to a medical condition, "such as changes in diet and exercise," often physicians, influenced by marketing, opt for medications.
72 Even though, in the last decade, the U.S. population has grown by only nine percent, written prescriptions have increased by seventy percent.
73 Though this could partially be due to an increase in the number of Americans receiving regular health care and to changes in treatment approaches, these explanations are unlikely to account for most of this increase.
According These findings make intuitive sense as well. Pharmaceutical companies are driven largely by the need to generate profits from their activities. The only justification for spending over $12 billion a year on physician marketing must be that it positively impacts sales revenues. Otherwise, pharmaceutical companies would likely curtail this expenditure, thereby adding that $12 billion to their bottom line.
Perhaps unexpectedly, sampling, in particular, is troubling as a number of studies have shown that it does not accomplish its stated goals, which are purportedly to allow physicians to try new drugs and to provide needed medications to indigent patients who otherwise could not afford them. For example, in a randomized trial, researchers from the University of Minnesota found that medical residents who used samples were less likely to prescribe cheaper, over the counter medications, and more likely to prescribe advertised drugs than residents who agreed not to use samples. 78 Another study found that 91% of physicians dispensed a sample that differed from their preferred drug choice when treating hypertension. 79 Finally, a third study found that when sample use was barred from a physician's practice, use of an alternative generally recommended first-line antihypertensive drug increased from 38% to 61%.
80
Another justification given for sampling, as noted, is to enable physicians to pass medications along to indigent patients. It is likely that pharmaceutical marketing capitalizes on the availability heuristic, which posits that people base their prediction of the frequency or likelihood of an event on how easily an example can be brought to mind. 85 Physicians may be conditioned to diagnose certain diseases or illnesses because marketing has made a physician more likely to be thinking of a specific disorder and jump to conclusions about a possible diagnosis and the course of treatment to be employed. Although instances of outright medical error because of pharmaceutical marketing are difficult, if not impossible, to identify, it is not hard to envision them occurring.
86
Even if pharmaceutical marketing has not significantly decreased the quality of medical care in this country, marketing to physicians does and director of PharmedOut, a "publicly funded project to inform doctors about drugmakers' influence")).
83 (2003) ("Although it is widely recognized that medical error is a significant public health concern, it is difficult to estimate the actual incidence of medical error. Not all mistakes in medical management cause measurable harm to patients, yet most have that potential. Conversely, not all harm caused to patients by medical treatment results from preventable error. For example, prophylactic antibiotics, when indicated, should be administered before making the incision. Failure to administer the antibiotic at the appropriate time is an error, regardless of whether the patient develops a postoperative wound infection, whereas a wound infection may still occur in the absence of any identified error in treatment. The incidence of medical error reported in previous studies has varied from 3% to 50%, depending on study design and criteria."); see also Cutrona et al., Free Drug Samples, supra note 83, at 736 ("[N] umerous adult studies suggest that free samples influence the prescribing behavior of physicians and trainees. Physicians alter their prescribing patterns when using samples, choosing medications that are more expensive, less likely to be first-line agents, and less likely to be consistent with the physicians' own, self-described, prescribing preferences." (citations omitted)). KANSAS LAW REVIEW [Vol. 57 have a significant impact on the cost of care. For example, marketing promotes the use of brand-name medications over generic drugs, even though the latter are considerably cheaper. 87 Despite the fact that over 70% of prescriptions are written for drugs for which both generic and brand-name versions are available, fewer than 30% of prescriptions are written for the generic version.
88
Because manufacturers of generic drugs spend significantly less on marketing than their brand-name counterparts, doctors are probably "less likely to think of generic alternatives" when writing prescriptions.
89
In a relatively recent analysis of Medicaid prescription drug spending, two researchers from Brigham and Women's Hospital noted that potential savings of $229 million could have been realized from greater use of generic drugs within the Medicaid programs alone. 90 Most of these unrealized savings were concentrated in a small group of medicines, including Clozaril (clozapine), Xanax (alprazolam), and Levoxyl (levothyroxine), 91 each of which has been heavily marketed by their respective pharmaceutical companies.
92 A physician's tendency to prescribe more costly, name-brand medications because of pharmaceutical marketing is worrisome, especially as health care costs, particularly those for drugs, are soaring. & ECON. 331 (1992) And finally, with all of the mainstream press coverage of pharmaceutical marketing to physicians, 94 there is an appearance of impropriety. It can be expected that patients will begin to question the allegiance of their doctors and to doubt the quality and independence of their medical judgment. Many believe that " [t] hese interactions are eroding the public's trust in the medical profession." 95 As the American College of Physicians has noted, " [a] perception that a physician is dispensing medical advice on the basis of a commercial influence is likely to undermine a patient's trust not only in the physician's competence but also in the physician's pledge to put patients' welfare ahead of self-interest." 96 Physicians share these concerns about the negative impacts of pharmaceutical marketing. A study published in the Yale Journal of Health Policy Law and Ethics found that physicians have negative or, at best, neutral attitudes about pharmaceutical sales representatives. 97 The authors reported that when drug promotion is emphasized, physicians leave the interaction with a more negative attitude than if the presentation had been more focused on information and educational support.
98 Advocacy groups composed of physicians are also vocal in claiming that "pharmaceutical companies continually mislead physicians 
.").
The increased influence of managed care organizations and other third-party payors of health care costs has resulted in physicians and consumers being increasingly pressured to use less expensive generic drugs, but this, in turn, has led pharmaceutical manufacturers to focus more of their marketing attention on these third-party payors, potentially mitigating any savings. Physicians have also used various medical journals to bring attention to the pharmaceutical industry's negative impact on CME programs, and patient care more generally.
102
But recognition has grown that mere physician and public awareness of the deleterious impact of pharmaceutical marketing is not enough and a number of measures have been introduced in an effort to curb this impact.
IV. EXISTING EFFORTS TO CURB PHARMACEUTICAL MARKETING
As will be discussed below, professional organizations such as the AMA, the federal and state governments, and even the pharmaceutical industry through the Pharmaceutical Research and Manufacturers of America (PhRMA), 103 have embraced efforts to deter some of the unacceptably close ties between the pharmaceutical industry and physicians. 104 The failure of some physicians to voluntarily curtail these unacceptable behaviors has triggered the progressive imposition of legal norms and more fully developed ethical guidelines. The document also directs that the grant-making functions and the sales and marketing functions within pharmaceutical companies be separated to ensure that the latter does not influence the substance of an educational program. 114 The guidance also cautions these companies to ensure that organizers of conferences for continuing medical education are not improperly channeling money to physicians. 
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In this attempt to regulate industry practices through federal law, the government has been successful in deterring and imposing sanctions on the most egregious abuses. But because the anti-kickback statute is applicable only when a federally or state funded health-care program is involved, 120 it is a relatively ineffective means for curbing abuses associated with the marketing of medications to physicians in general.
B. Codes and Guidelines Generated by Professional Organizations
Pharmaceutical companies are aware of the criticism their marketing has engendered and the emerging federal and state responses. They also recognize that excessive marketing practices may undermine the protection from liability afforded them by the learned intermediary doctrine.
121 As a result, their primary national organization, PhRMA, adopted a Code on Interactions with Healthcare Professionals in July 2002. It emphasizes that interactions between pharmaceutical companies and health care providers should be focused on providing scientific and educational information, that meetings should occur at venues conducive to providing this scientific or educational information, and that "entertainment" such as "dine and dash" (meals paid for by pharmaceutical companies that have little or no educational component) and recreational events like sporting events or spa visits should not occur. 122 The PhRMA Code also states that although it is acceptable for pharmaceutical companies to continue to provide support for continuing education programs directly to the sponsors of these programs, pharmaceutical companies should not fund the attendance of individual participants. However, the Massachusetts statute does not impose a deadline for the development of the DPH marketing code (although the law does require that once the DPH code is established it must be updated every two years).
140 This may allow the DPH (which may be strapped for time and resources) to significantly delay the writing and implementation of this code.
The other four states, and the District of Columbia, have passed various statutes that require pharmaceutical companies to disclose payments, or other items of value, made to physicians.
141 Each law has its own combination of requirements, but generally mandates some combination of disclosure to a state government agency, the public, or the state legislature.
142 Included in the report (depending on the specific law) may be a requisite itemized report of each payment.
143
These statutes mark progress. They strive "to increase the transparency" of interactions between physicians and pharmaceutical companies.
144 However, they "all fall well short" of what needs to be accomplished. 145 However, the bill excluded samples, compensation and reimbursements for conducting clinical trials, and scholarships to attend an "educational, scientific, or policy-making conference."
157 With the exception of trade secrets, the bill required the Food and Drug Administration (FDA) Commissioner to "make all information disclosed . . . publicly available, including . . . posting such information on the Internet," 158 although there was no mandated annual report to Congress regarding these disclosures.
Not requiring disclosures of clinical trials and scholarships presents similar problems as the various state statutes do that exempt them. Additionally, the provision exempting trade secrets from on-line disclosure could have made the bill's reporting feature meaningless. The pharmaceutical industry would likely attempt to get their marketing practices categorized as a trade secret. If these efforts were routinely successful, the effectiveness of the proposed reporting mechanism would be significantly curtailed. Regardless, at the close of the 110th Congress, both the House and Senate versions of the bill died in Committee without becoming law.
Though commendable for focusing on the problems associated with the marketing of pharmaceuticals to physicians, the federal anti-kickback statute, currently existing state legislation, and the bills introduced in the House and Senate, each lack sufficient scope and enforceability to be effective. 
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D. Health Systems' Ban on Physicians Accepting Trinkets
Some health systems, including those associated with the University of California at Davis, Stanford University, Yale University, University of Pennsylvania, a group of hospitals and clinics in northern Minnesota, and Detroit's Henry Ford Health Systems have banned the drug industry's practice of giving physicians items of relatively limited value (hereinafter referred to as "trinkets") altogether. 159 Physicians from a health system in Duluth turned in over 18,000 items they had been given, "including clocks, mugs, surgical caps, calculators, tape dispensers, and a stress-relieving squeeze toy made to look like a red blood cell." 160 According to one report, the "backlash against the cozy relationships between doctors and drug [ 
E. Impact of Legislative and Professional Organization Efforts to Curb Pharmaceutical Marketing
Each of the attempts described above to limit pharmaceutical marketing is commendable; however, they have failed to resolve the problem. Anti-kickback statutes, though potentially effective when prosecutors target services covered by federal or state funded healthcare programs, cannot reach abuses outside this context. State statutes, in addition to being enacted in only a handful of states, are relatively limited in scope and fail to address several key marketing channels that can compromise the medical judgment of physicians. Finally, voluntary codes adopted by organizations like PhRMA and the AMA are just that-voluntary.
Although some of the more egregious practices, such as free trips to golf and ski resorts, may no longer be as prevalent, efforts to date have failed to eradicate arguably more subtle forms of pharmaceutical marketing that compromise physicians' medical judgment. Furthermore, the publicity given to pharmaceutical marketing, as well as the potential conflict of interests and clouding of physicians' decision-making that may result from this practice, poses the potential to undercut the level of trust that patients need to place in their physicians for health care to be appropriately delivered. At the same time, a consensus has emerged regarding the dangers of pharmaceutical marketing among physicians and the need to curb the abuses that have been associated with it. This consensus has led physicians acting in good faith (and the professional organizations that represent them) to voluntarily curb these abuses. The development of this consensus provides the cornerstone for encouraging and expecting all physicians to follow this path.
Although pharmaceutical companies can and should be deterred from engaging in abusive marketing practices, the competitive nature of their enterprise and the need to maximize their profit will likely limit the impact of efforts to curtail these practices. In addition, the special nature of the patient-physician relationship and the responsibility of physicians to protect and promote the interests of their patients places on physicians an obligation to avoid situations where pharmaceutical marketing has the potential to compromise their medical judgment.
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Ethical duties do not always give rise to legal obligations.
166
Although the AMA (as well as PhRMA) has promulgated guidelines, such guidelines do not (except perhaps in California with regard to the PhRMA guidelines) 167 carry with them explicit legal obligations. However, those guidelines can establish what a physician is expected to do. This, in turn, can establish the foundation for what behavior is required of a physician under the common law doctrine of trusts.
168
More active application of this legal obligation will alleviate many of the problems associated with pharmaceutical marketing.
A. What Is a Fiduciary Relationship?
A hallmark of fiduciary law is its flexibility to accommodate new situations as they arise. 169 Originally, fiduciary doctrine was the courts' response "to the absence of a remedy . . . for beneficiaries injured by the disloyalty of [their] trustees."
170
Over time, this doctrine has been extended beyond the trustee-beneficiary relationship to other relationships in which a party (the fiduciary) is entrusted with the responsibility to act and make decisions on behalf of another individual (the beneficiary), with the expectation that the fiduciary will seek to promote the beneficiary's welfare. 171 168. This Article explores the fiduciary duty of physicians arising from the doctrine of trusts. It is also possible to envision the fiduciary duty of physicians, discussed in this Article, to stem from the principles of quasi-contract, fraud, or tort, including the doctrine of informed consent. It should be noted, as discussed infra note 182, that the breach of a fiduciary duty is viewed today by the courts as largely sounding in tort. Nevertheless, the roots of this cause of action are deeply imbedded in the common law doctrine of trusts and the following discussion in this subsection proceeds from this foundation. For a further discussion of these roots and their impact on this cause of action, see Hafemeister & Gulbrandsen, supra note 64, and Thomas L. 176 and, directly relevant to this discussion, physicians and patients. 177 Fiduciary rules are designed to ensure that the fiduciary fulfills his or her obligations and does not neglect, abuse, exploit, or otherwise take advantage of the relatively vulnerable and dependent beneficiary. 178 This enables the beneficiary to receive needed assistance from the fiduciary, albeit with a general expectation that the fiduciary will be compensated for his or her services. Because a more formal relationship would involve relatively high transaction and monitoring costs, 179 the relationship itself tends to be informal; however, the nature of the obligations imposed on the fiduciary are derived from a recognition that the dependent and vulnerable beneficiary must be able to trust and rely upon the fiduciary.
Generally, the fiduciary owes a duty of utmost loyalty to the beneficiary, which entitles the beneficiary to place complete trust in the 2009] BEWARE THOSE BEARING GIFTS 521 fiduciary. 180 This obligation flows from (1) "the discretionary control that [the fiduciary] usually has over a significant aspect of the [beneficiary's] life or assets," and (2) the discrepancy between the interests of the fiduciary and the beneficiary, which may in some circumstances directly conflict. 181 
B. Establishing a Claim for Breach of a Fiduciary Duty
182
As in negligence actions where a plaintiff must establish duty, breach, causation, and harm to prevail, plaintiffs pursuing a fiduciary cause of action need to prove the existence of a fiduciary relationship, that the defendant breached his or her fiduciary obligations, and, in some states, that there is damage proximately caused by the breach. 183 However, at that point, the burden shifts to the fiduciary to prove that he or she, in fact, acted as any other fiduciary could have reasonably been KANSAS LAW REVIEW [Vol. 57 expected to act under similar circumstances.
184
Further, unlike negligence actions, fiduciaries cannot cite the beneficiary's contributory or comparative negligence as a defense to a breach of fiduciary duty claim. 185
Duty
The plaintiff must first prove that a fiduciary relationship between the plaintiff and the defendant existed at the time of the alleged breach.
186
This establishes that the defendant, as a fiduciary, had a duty to fulfill his or her fiduciary obligations to the beneficiary. The specific duties of the fiduciary will vary depending on the nature of the relationship and the particular circumstances involved; for example, a trustee, the director of a corporation, a guardian, an attorney, and a physician will each have somewhat different responsibilities to fulfill to satisfy their obligations as a fiduciary.
187
However, the general obligations are relatively similar as fiduciary law expects fiduciaries to meet a basic standard of conduct.
188
The fiduciary must exercise undivided loyalty to the interests of the beneficiary and "is required in all matters to further the best interests of and to exhibit and to practice fairness and honesty toward the [beneficiary] ." 189 It has been described by one court as a duty of "uberrima fides" or a "'most abundant good faith,' requiring absolute and perfect candor, openness and honesty, and the absence of any concealment or deception."
190
Fiduciaries must act to protect and enhance the best interests of the beneficiary and cannot use their position to promote their own interests at the expense of the beneficiary. They are held to the highest level of loyalty and good faith, are prohibited from putting themselves in positions where their interests and the beneficiary's interests conflict, and 184. Cf. Anderson & Steele, supra note 169, at 253 (1994) must, in any direct dealing with the beneficiary (or the legal representative of the beneficiary if the beneficiary lacks decision-making capacity), make full disclosure of all facts relevant to the fiduciary relationship and give the latter an opportunity to obtain independent advice. 191
Breach
Violating these fiduciary obligations constitutes a breach of fiduciary duty. "Once the patient provides evidence of a breach of fiduciary duty, the burden typically shifts to the physician to disprove the allegation."
192
Because the beneficiary is not in a position to fully establish either the actions of the fiduciary, the circumstances that existed at the time, or whether any conflict of interests compromised the judgment or actions of the fiduciary, the burden shifts to the fiduciary to show that he or she, in fact, acted as a fiduciary could reasonably be expected to act under the circumstances. 193 The breach of one's fiduciary duties can be found to exist irrespective of a lack of moral culpability on the part of the 
Causation and Harm
As alluded to previously, many states do not have either a causation requirement or an actual harm requirement associated with their fiduciary causes of action.
195 This is in part because (1) the breach of loyalty is the harm and (2) the purpose behind recognizing breach of fiduciary duty claims is to remove the incentive for disloyal conduct on the part of the fiduciary by confiscating the profits gained by fiduciaries as a result of their conduct, not necessarily to restore beneficiaries to their position ex ante by compensating their losses. 196 If, however, actual harm and causation can (or must) be shown, the plaintiff may become eligible for additional remedies as discussed below.
Remedies
Because in many fiduciary causes of action there is no, or minimal, actual harm, damages often focus on any unjust enrichment gained by the fiduciary from the breach. 197 The monetary value of this enrichment should be returned to the beneficiary. 198 This award is designed to directly address the fiduciary's breach of the obligation of loyalty that the fiduciary owes to the beneficiary.
But if the beneficiary experiences actual harm, damages may be awarded to compensate the beneficiary for actual loss or injury suffered
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as a result of the fiduciary's breach of duty. 199 When awarded, these damages are intended to put the beneficiary in the same position that he or she would have been in had the breach not taken place.
200 Special damages can be assigned to compensate the claimant for quantifiable monetary losses suffered by the beneficiary, while general damages may be awarded to compensate the beneficiary for the non-monetary aspects of the specific harm suffered. 201 General damages are usually awarded only when beneficiaries have suffered personal harm (e.g., personal injury or defamation). 202 Finally, punitive damages may also be available if there was malice on the part of the fiduciary. 203 
C. Breach of Fiduciary Duty Claims in the Context of Trust Law and Its Application to the Patient-Physician Relationship
Fiduciary relationships are commonly established with the creation and management of a trust. A closer exploration of this particular fiduciary relationship will both illuminate the traditional claim of breach of fiduciary duty and provide guidance for delineating the fiduciary duty of a physician with regard to pharmaceutical marketing.
Traditionally, a trust is an arrangement in which money or property is managed by an entity (the trustee, who is one person, a group of people, or an organization) at the request of someone else (the settlor) for the benefit of another (the beneficiary). 204 The property is owned by the trustee but held and managed on behalf of the beneficiary. Trusts are most frequently used when "outright gifts [to the beneficiary] would not effectuate the donor's true intent" (e.g., gifts to individuals who lack the KANSAS LAW REVIEW [Vol. 57 independence, maturity, or financial skills needed to manage the property effectively).
205
A trustee's fiduciary duty has been described as inherent in the trust relationship. Sometimes called the rule of undivided loyalty-or simply the loyalty rule-it has been stated as follows:
A trustee is under a duty to the beneficiary of the trust to administer the trust solely in the interest of the beneficiary. The trustee must exclude all self-interest, as well as the interest of a third party, in his administration of the trust solely for the benefit of the beneficiary. The trustee must not place himself in a position where his own interests or that of another enters into conflict, or may possibly conflict, with the interest of the trust or its beneficiary. Put another way, the trustee may not enter into a transaction or take or continue in a position in which his personal interest or the interest of a third party is or becomes adverse to the interest of the beneficiary.
206
Even though the trustee is the legal owner of the property in the trust, enabling the trustee to manage the property as needed, the trustee is obligated to suppress his or her own interests and take those steps that best serve the interests of the beneficiary. In this way, the beneficiary obtains value from the property without being its technical owner.
The fiduciary duty doctrine was applied to trustees to control three aspects of the typical trustee-beneficiary relationship: the disparity of knowledge between the trustee and the beneficiary, the trustee's ability to act relatively unilaterally, and the vulnerability and dependence of the beneficiary on the trustee. 207 These three traits are also routinely present in the physician-patient relationship. First, the physician, nearly always, has a superior understanding of the medical facts and diagnostic and treatment protocols than the patient, resulting in a huge disparity of knowledge between the two. 208 Second, the patient does not have the authority, or the ability, to order diagnostic tests or to prescribe pharmaceuticals. Finally, if the patient's health is at risk, it is likely that the patient is worried or afraid, leaving the patient particularly vulnerable and dependent on the physician.
In light of these parallel concerns, it is not surprising that physicians may be ascribed a fiduciary duty with regard to their patients. 210 The patient-physician relationship has been held to encompass fiduciary duties such as confidentiality; 211 testifying in judicial proceedings about treatment rendered the patient; 212 disclosing information to the patient such as a potential cause of action against the fiduciary, 213 emergent medical risks, 214 and, more generally, all information relevant to treatment; 215 and acting in good faith toward the patient. 216 For example, in Moore v. Regents of the University of California, the California Supreme Court held that a physician has a fiduciary duty to disclose personal interests (either research or economic) unrelated to the patient's health that may affect the physician's medical judgment.
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This fiduciary duty of physicians should also encompass an obligation to avoid placing themselves in situations where pharmaceutical marketing has the potential to compromise their medical judgment. Just as a trustee is required to suppress his or her own interests and take those steps that best serve the interests of the beneficiary, the physician must eschew all pharmaceutical marketing that has the potential to compromise patient care. As discussed, physicians may gain by serving as receptors of marketing (e.g., free lunches and reduced conference attendance fees), 218 but they do so at the risk of 210. See, e.g., United States v. Vasquez-Ruiz, No. 00CR1044, 2002 WL 1880127, at *2 (N.D. Ill. Aug. 12, 2002 fiduciary duty is implicit in the relationship between physician and patient"), rev'd on other grounds, 502 F.3d 700 (7th Cir. 2007); Branom v. State, 974 P.2d 335, 342 (Wash. Ct. App. 1999 ) (describing the physician-patient relationship as a fiduciary one); State ex rel. Kitzmiller v. Henning, 437 S.E.2d 452, 454 (W. Va. 1993) (holding "that a fiduciary relationship exists between a physician and a patient"). But see Gunter v. Huddle, 724 So. 2d 544 (Ala. Civ. App. 1998 ) (stating that "Alabama caselaw holds that a physician-patient relationship is not a fiduciary relationship as a matter of law").
211. See, e.g., State ex rel. Dean v. Cunningham, 182 S.W.3d 561, 566 (Mo. 2006 ) (recognizing "a fiduciary duty of confidentiality owed by a treating physician to his or her patients not to disclose information received in connection with treatment").
212. See, e.g., Stigliano v. Connaught Labs., Inc., 658 A.2d 715, 720 (N.J. 1995) (ruling that the "relationship between treating physicians and their patients, sometimes described as fiduciary in nature, gives rise to a duty to testify in judicial proceedings about treatment rendered to the patient").
213. See, e.g., Fowles v. Lingos, 569 N.E.2d 416, 420 (Mass. App. Ct. 1991) ("[T] he doctorpatient relationship is a fiduciary one, and there may be some circumstances where there is a duty to disclose a cause of action." (citation omitted)).
214. See Hafemeister & Spinos, supra note 168. 215. See, e.g., Hammonds v. Aetna Cas. & Sur. Co., 237 F. Supp. 96, 102 (N.D. Ohio 1965 ). 216. See, e.g., Tracy v. Merrell Dow Pharm., Inc., 569 N.E.2d 875, 879 (Ohio 1991 diminishing the quality of patient care they offer.
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As previously stated, if the patient's interests are undercut, the physician's fiduciary obligation to the patient is breached.
There are, however, aspects of the trustee-beneficiary relationship that do not fully match the physician-patient relationship and that necessitate a somewhat different approach in applying the fiduciary duty doctrine in this context. First, unlike trustees, physicians do not become the "owner" of that for which they are responsible. In other words, physicians never "own" the patient or the patient's body and they can not exercise absolute control over it. Nonetheless, they potentially wield enormous influence over what the patient does and the treatment and care the patient receives. As a result, they have a corresponding duty to ensure that the information and directions that patients receive from them are not tainted or biased by conflicting interests.
D. Breach of the Fiduciary Duty to Avoid Pharmaceutical Marketing
A physician's fiduciary duty to avoid pharmaceutical marketing should be firmly embraced. As discussed above, pharmaceutical marketing substantially impacts the choices physicians make when prescribing medications, potentially creating a conflict of interests and compromising their medical judgment.
Physicians should avoid pharmaceutical marketing to preserve the trustworthiness of their medical decisions and to provide the highest quality of care possible to their patients. Recognizing the existence of this duty, however, does not necessitate a ban on the dissemination of information by pharmaceutical companies about their products.
Generally, the fiduciary duty of physicians to avoid pharmaceutical marketing ought to be straightforward, without opportunities to evade or minimize the duty. One can state this duty as follows:
Physicians have a fiduciary duty to avoid pharmaceutical marketing when their patients' interests may be compromised.
This obligation is consistent with the principles recognized by states that have passed legislation dealing with pharmaceutical marketing and generally embraced by professional organizations. 220 This duty requires that physicians refrain from accepting visits from pharmaceutical representatives, free lunches, "trinkets," and travel or other subsidies to attend conferences or programs from pharmaceutical companies. By extension, it also requires that physicians extricate the pharmaceutical companies' presence (both substantively and financially) at CME programs. Finally, it mandates that physicians who have an active patient caseload not directly participate in any marketing activities on behalf of a pharmaceutical company that could be viewed by a patient as compromising the physician's medical judgment. Physicians who accept these gifts or who engage in these marketing activities may subject themselves to a claim for breach of fiduciary duty by a patient.
As is the case for a traditional breach of fiduciary duty claim, a plaintiff pursuing such a claim against a physician must initially establish that a fiduciary relationship existed between the patient and the physician at the time of the purported breach. However, the plaintiff need only make a prima facie case that the physician's medical judgment was compromised with regard to the patient's care as a result of pharmaceutical marketing, which generally can be established by showing that the physician was the recipient of gifts from a pharmaceutical company or participated in marketing activities that were relevant to the medical care delivered by the physician to the patient. Once this prima facie case is shown, the physician then bears the burden of proving that his or her medical judgment was not compromised by the pharmaceutical marketing by showing that he or she acted as a reasonable fiduciary (i.e., physician) would have been expected to act under similar circumstances.
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Shifting the burden of proof in this manner and employing an objective standard to ascertain the expected behavior of the physician is appropriate. As alluded to above, it would be very difficult for the plaintiff to establish what the physician's state of mind was as a result of the physician's interactions with the pharmaceutical company and whether this marketing compromised the physician's medical judgment. Ordinarily, the patient does not have direct access to this information and the physician is in a much better position to address these issues. Nevertheless, to deter the filing of spurious claims, the plaintiff must make a prima facie case showing that the physician was the recipient of gifts from a pharmaceutical company or participated in marketing 221. As is the case with regard to many legal questions pertaining to physicians, guidancealbeit instructive, not determinative-for how a reasonable physician would act under the circumstances can be drawn from the standards of professional conduct embraced by and governing the behavior of the profession (e.g., the Code of Medical Ethics adopted by the American Medical Association). KANSAS LAW REVIEW [Vol. 57 activities that were relevant to the medical care delivered by the physician to the patient. Unless required within that jurisdiction, the plaintiff does not have to prove that the patient experienced actual harm (although a lack of actual harm, as discussed below, may result in only a de minimis award for damages). Relatedly, the plaintiff will also not be required to establish a causal link between the breach of a physician's fiduciary duty and resulting harm to the patient. 222 As discussed in general, this variation from traditional tort doctrine is in part because the breach of loyalty is the harm and because the purpose behind recognizing a breach of fiduciary duty claim in this context is to deter disloyal conduct on the part of the physician (i.e., conflicts of interests that may impede physicians' exercise of independent medical judgment), as opposed to restoring patients to their position ex ante by compensating for their losses.
In the absence of harm and causation requirements, however, there must be some mechanism to control which patients may bring a claim. Because a given physician is likely to have many patients, to avoid calamitous judgments when there has been no showing of actual harm, the physician should be allowed to establish that the gifts the physician received or the marketing activities in which the physician participated were not relevant to the medical care delivered by the physician to the patient. For example, a claim for breach of fiduciary duty would be defeated if a physician was treating a patient for a condition unrelated to the marketing involved.
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After successfully establishing that a breach of fiduciary duty occurred, damages should be available. The focus will often be on assessing what benefit was gained by the physician from the breach of duty, which in turn could be awarded to the beneficiary. For example, the plaintiff could be entitled to recover the value of the gifts given to the physician (although this could be nominal in the case of "trinkets" 222. As will be discussed, however, if a plaintiff can show that the patient experienced direct harm and that the physician's breach of fiduciary duty was the causal agent of this harm, the resulting availability of compensatory damages can result in a larger award. See infra notes 224-26 and accompanying text.
223. The focus of this fiduciary cause of action is whether a physician has been disloyal to a patient by placing him or herself in a position where his or her independent medical judgment may have been compromised by a conflict of interest. If the marketing activity in which the physician has been involved is unrelated to the medical care or treatment afforded the patient, there is no basis to conclude that the physician's medical judgment with regard to that patient was compromised. If, for example, a patient is being treated for a heart condition and a physician has accepted free samples for the treatment of athlete's foot, that patient has no basis for concluding that the physician's medical judgment with regard to his or her treatment was influenced.
2009] BEWARE THOSE BEARING GIFTS 531
received by the physician). An alternative route could be for the plaintiff to show that the patient chose to obtain services from this physician because the physician's participation in various marketing activities gave the physician a reputation as being an "expert" in a given field germane to the patient's medical needs. The "benefit" obtained wrongfully by the physician in this case would be the profits or perhaps even the revenue the physician received as a result of providing medical services to the patient. In general, as is typically the case with fiduciaries that have breached their duty to a beneficiary, the physician should be required to provide an accounting of the "profits" gained. The patient may also be eligible for an equitable remedy of restitution 224 or compensatory damages for economic or non-economic harms. 225 However, such awards may be difficult to assign when no actual damage was shown. These remedies are intended to make a patient "whole," offering recovery for any physical, financial, or emotional injury suffered because of the physician's failure to avoid pharmaceutical marketing. 226 But these damages will be especially hard to quantify here, if they exist at all.
In addition, punitive damages may be appropriate in a breach of fiduciary duty claim. 227 Many courts and commentators agree that the prevailing patient should be eligible for punitive damages, especially in cases of extreme disloyalty when malice was present. 228 To prove this malice, typically a plaintiff should have to show that the doctor knew that harm to the patient would follow from his or her behavior, and yet the physician still failed to take steps to avoid pharmaceutical marketing. Given the abundance of reports about the negative effects of pharmaceutical marketing, this knowledge and intent could potentially be inferred to all practicing physicians directly involved in pharmaceutical marketing today. Furthermore, in failing to avoid the potentially KANSAS LAW REVIEW [Vol. 57 deleterious effects of pharmaceutical marketing, a physician violates his or her professional ethical code as well as the legal duty of a fiduciary, making punitive damages potentially more appropriate in a breach of fiduciary duty case than in a medical malpractice case, where such damages are rarely awarded.
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E. Retaining the Positive Benefits of Pharmaceutical Marketing
It can be argued that imposing a fiduciary duty on physicians to avoid pharmaceutical marketing may negatively impact patient care in at least two ways. 230. Although beyond the scope of this Article, there are also at least two First Amendment challenges that may be raised regarding the recognition of a physician's fiduciary duty to avoid pharmaceutical marketing. For one, pharmaceutical companies may assert that it infringes their right to engage in commercial speech. The First Amendment protects advertising as a form of commercial speech. As summarized by the Supreme Court:
The commercial market place, like other spheres of our social and cultural life, provides a forum where ideas and information flourish. Some of the ideas and information are vital, some of slight worth. But the general rule is that the speaker and the audience, not the government, assess the value of the information presented. Thus, even a communication that does no more than propose a commercial transaction is entitled to the coverage of the First Amendment. Edenfield v. Fane, 507 U.S. 761, 767 (1993) . The pharmaceutical companies may argue that directing physicians to avoid pharmaceutical marketing will eviscerate their ability to promote their products and constitute an unconstitutional infringement of their right to engage in commercial speech.
The constitutional protections for commercial speech, however, are weaker than for private speech. While the Supreme Court has often acknowledged constitutional protection for commercial speech, the Court has recognized the "'common sense' distinction between speech proposing a commercial transaction, which occurs in an area traditionally subject to government regulation, and other varieties of speech." Ohralik v. Ohio State Bar Ass'n, 436 U.S. 447, 455-56 (1978) (citing Va. Pharmacy Bd. v. Va. Citizens Consumer Council, Inc., 425 U.S. 748, 771 n.24 (1976) ). This distinction has led the Court to conclude that "[t]he Constitution . . . affords a lesser protection to commercial speech than to other constitutionally guaranteed expression." United States v. Edge Broad. Co., 509 U.S. 418, 426 (1993) (citations omitted). The established four-part test for assessing governmental restrictions on commercial speech is:
[First, the commercial speech] at least must concern lawful activity and not be misleading. Next, we ask whether the asserted governmental interest is substantial. If both inquiries yield positive answers, we must determine whether the regulation directly advances the governmental interest asserted, and whether it is not more extensive than is necessary to serve that interest. Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n, 447 U.S. 557, 566 (1980) . A pivotal question would be whether recognizing this fiduciary duty promotes a governmental interest and is not more extensive than is necessary to serve that interest. In addition, it is worth noting that the imposition of a fiduciary duty on physicians to avoid pharmaceutical marketing does not restrict pharmaceutical marketers from continuing to speak by promoting their drugs through other
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pharmaceutical support for medical research. Second, it may be asserted that it will eliminate the availability of free samples of medications for patients who are otherwise unable to afford these medications. For example, without clinical trials, new and needed medications cannot obtain the required approval from the FDA.
231 Pharmaceutical companies rely heavily on practicing physicians recruiting their patients to participate in these trials.
232
If the fiduciary duty of physicians precludes them from conducting these trials, it may be more difficult for pharmaceutical companies to conduct the necessary widespread studies, which could impede valuable medications from receiving FDA approval. Plus, these clinical studies-in which patients are typically not required to pay for the medications they are receiving-may make treatment unavailable to patients who could not otherwise afford it.
Similarly, as discussed earlier, physicians often accept samples of medications from pharmaceutical companies ostensibly to pass them along to patients who are unable to afford the retail price of the medicine or who would find it difficult to travel to a pharmacy in a timely fashion to obtain a needed medication. 233 As also noted, this does not always happen in practice because these medications are often given to patients who can afford and readily obtain them, or they are diverted to other marketing channels. However, the pharmaceutical industry may respond that this fiduciary duty removes its primary audience, leaving its speech nearly pointless. Although this issue cannot be resolved within the confines of this Article, it is worth noting that one of the recommendations described below, namely the establishment of a neutral third party as a vehicle for disseminating pharmaceutical samples and related information, provides a means for this industry to continue to engage in commercial speech that reaches physicians. In addition, as also discussed below in the text, indirect or inadvertent contacts with the pharmaceutical industry, particularly when there are no gifts or compensation directed to the physician involved, do not constitute a breach of the physician's fiduciary duty and thus does not preclude this industry from engaging in various other forms of commercial speech (e.g., advertising in medical journals) in an attempt to bring information about their products to the attention of physicians.
Finally, it should be recognized that physicians may raise First Amendment claims; namely that their right to hear speech or their right to associate with the pharmaceutical marketers is being infringed by this fiduciary duty. Although to the authors' knowledge no such claim has been raised (successfully or unsuccessfully) in response to medical codes of ethics or various state and federal efforts that seek to limit pharmaceutical marketing-suggesting that there is not a lot of support for such claims-it is still a potential challenge that could be applied to a recognition of a physician's fiduciary duty to avoid pharmaceutical marketing. Beyond recognizing that neutral third parties could be used to disseminate pharmaceutical samples and related information to physicians, thus ensuring that physicians could hear the speech and maintain links with pharmaceutical companies, this too is beyond the scope of this Article.
231. However, as discussed, both of these practices have the potential to insidiously compromise the independent medical judgment of the physician and jeopardize the physician's duty of undivided loyalty to a patient. 237 Better alternatives are available. For example, instead of having samples being made available on a selective basis by detailers, pharmaceutical companies that wish to distribute free samples of their products to raise awareness of them and encourage their use could be required to give these samples, as well as information about these products, to a neutral third party that does not provide direct medical care to patients. 238 This third party would collect these samples from the various pharmaceutical companies and make the samples and information about these products (although not necessarily the marketing information provided by the pharmaceutical company) available to physicians who request them. On a regular basis, the third party would distribute a list of the drugs it has in stock and information about the drugs it has compiled. Physicians, upon the routine receipt of this list, could then request those medicines that they want for their office. The medicine would be delivered free of charge to the physician and would be available for in-office distribution to patients. In this way, physicians would have a range of products from which to choose, would not be subject to marketing information that may be presented to favor (Mar. 23, 2008) . This is an effort to capitalize on the availability heuristic. Detailers will, upon the written request of the physician, provide specified product samples from their company as well. Alan M. Fisch, Compulsory Licensing of Pharmaceutical Patents: An Unreasonable Solution to an Unfortunate Problem, 34 JURIMETRICS J. 295, 309 (1994) .
237. See supra Part III. 238. This neutral third party could be a governmental agency, a non-governmental organization that may be established or funded by the government, or perhaps an established community clinic that already makes medications directly available to patients in need (although their distribution activities would need to be kept separate from any clinical services they provide). See also Rubin, supra note 82 ("By April 1, [2009,] the product being marketed, and would be able to work with a neutral third party who can provide existing and emerging information about the products, as well as collect information about concerns that may be raised regarding a given distributed product. Presumably, this will significantly diminish the effects of the availability heuristic and enhance the physician's exercise of independent medical judgment. Before ordering a medication from the third-party supplier, the physician will have to make a conscious choice as to which samples to order and consider the likely merits of the medication. The physician can then make a thoughtful choice about whether giving a patient this particular product is in that patient's best interest. It also allows physicians to learn about new pharmaceuticals and other products on the market and permits healthy competition between established and emerging products. 239 Similarly, the recognition of the fiduciary duty of physicians to avoid pharmaceutical marketing may necessitate revamping the way in which clinical research is conducted. Other commentators have expressed concern about pharmaceutical companies' involvement in clinical research in general and have called for change. 240 As for pharmaceutical samples, it may be appropriate and timely to involve neutral third parties. Medical practitioners, particularly those who are also trying to juggle a full patient case load, may not be the most appropriate individuals to gather the requisite information regarding the effects of the medications being studied. In addition, concerns have been raised about the reliability and neutrality of clinical studies conducted by pharmaceutical companies when their very existence may depend on the outcome of the study. 241 A neutral third party, possibly the same entity responsible for KANSAS LAW REVIEW [Vol. 57 distributing pharmaceutical samples and related information, may be an appropriate alternative that can enhance confidence in these studies and avoid creating conflicts of interest for treating physicians. Physicians seeking to obtain free treatment for their patients can instead refer their patients to these third parties who also control the distribution of pooled funds originating from pharmaceutical companies designated for clinical research. Finally, it is worth noting that the fiduciary duty of physicians to avoid pharmaceutical marketing does not reach indirect or inadvertent contacts with the pharmaceutical industry, particularly when there are no gifts or compensation directed to the physician involved. There remains a need for physicians to be informed about new medications or emerging applications of older medications that may prove beneficial to their patients. Certainly, merely reading articles in medical journals that receive support from a pharmaceutical company regarding research that was funded by a pharmaceutical company does not violate a physician's duty to avoid pharmaceutical marketing. Similarly, physicians should not face sanctions for breach of fiduciary duty for simply opening and reading mail or flyers sent to them by a pharmaceutical company promoting their programs. Such contacts are not sufficiently insidious to constitute a conflict of interest and to compromise the physician's independent medical judgment. Indeed, the dissemination of this information may be vital in providing physicians with information about both the benefits and risks of the medications they are employing or may employ.
VI. CONCLUSION
Pharmaceutical marketing currently pervades the practice of medicine. Unfortunately, in some forms it can have potentially severe and adverse consequences for the quality of patient care. Despite the fact that professional organizations such as the AMA and many states have adopted or passed ethical guidelines and statutes, respectively, admonishing or prohibiting physicians from accepting gifts or compensation from agents of pharmaceutical companies seeking to market their products, the practice has not stopped. This Article has proposed recognizing the physicians' fiduciary duty to their patients as a means to more fully deter physicians from accepting these gifts and thereby ensure that the well-being of their patients remains their focus. It will also reassure patients that they can trust and rely on the undivided loyalty of their physicians.
As part of their fiduciary duty to their patients, physicians have a legal obligation to avoid placing themselves in situations where pharmaceutical marketing has the potential to compromise their medical judgment. While this fiduciary duty does not reach indirect or inadvertent contacts with the pharmaceutical industry, particularly when there are no gifts or compensation directed to the physician involved, physicians who violate their fiduciary obligation, even if it does not directly harm a patient, may face a claim of breach of fiduciary duty brought by or on behalf of their patient. Although compensatory damages may be awarded if warranted, the availability of punitive damages in this context serves as a further incentive for physicians to comply with this duty. Two carefully circumscribed exceptions to this duty, one for clinical research sponsored by pharmaceutical companies and another for the creation of a third-party distribution system for pharmaceutical samples, will preserve many of the positive benefits of marketing. By recognizing this fiduciary duty, physicians will be encouraged to abstain from inappropriate exposure to pharmaceutical marketing and thereby return the practice of medicine to what should be its patient-centered focus.
